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CHINA’S CHANGING FDI POLICY: 
The Case of Tesla 

Under the leadership of Xi Jinping, 
China has emphasized its ambition of 
becoming a dominant and influential 

high-tech superpower. Central to the future 
of Chinese technological development are 
the strategic emerging industries, such as 
the IT industry, biotech, and new energy. It is 
crucial that China becomes an innovator in 
these industries as it will aid its ascendence to 
a position of global leader and technological 
powerhouse. To achieve this, China will need 
investments and technology from abroad. 

However, with a restrictive system limiting 
the investments of foreign firms in certain 
industries, this will be a challenging task. 

In October 2019, Tesla began manufacturing 
the first vehicle at their new Gigafactory 
located in Shanghai, a mere 10 months after the 
construction of the facility began in December 
2018. This left quite a few people baffled, not 
just due to the incredible speed of the facility’s 
construction, but also because it seemed legally 
impossible for a foreign company to establish 
such a facility in China before Giga Shanghai, 
as it is commonly known. Ever since opening 
the market for foreign car manufacturers 
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in the 1980s, Chinese laws have prohibited 
these companies from establishing wholly 
foreign-owned subsidiaries. Instead, foreign 
automotive companies have been forced to 
work in joint ventures with Chinese partners 
for decades. In such a restrictive context where 
Sino-foreign joint ventures are required, how 
did Tesla manage to achieve this? A change 
in the legislative environment, it seems, has 
occurred.

This article investigates how national and 
local governments have attempted to change 
the institutional environment in order to attract 
foreign direct investment (FDI) in strategic 
emerging industries. It will specifically 
consider the new energy vehicle (NEV) industry, 
exemplified by the case of Tesla.

National Institutional Developments: 
The Foreign Investment Law
Since 1988, the legislative landscape regarding 
FDI in China has been set by no less than three 
different laws. The Foreign Investment Law of 
the PRC (FIL) was adopted at the 13th National 
People's Congress on March 15, 2019, and put 
into effect on 1 January 2020, thereby replacing 
the three laws on FDI (Zheng, 2021).

Foreign firms often encounter a lack of 
transparency from the Chinese authorities 
when undergoing the approval process 
conducted by the Ministry of Commerce. Due 
to the ambiguous wording of the previous 
regulatory regime, authorities have wielded 
a lot of power in individual cases, leading to 
arbitrary treatment and enforcement. This 
has created a need for informal institutions 
for the firm to achieve its goals. Personal 
relationships, or guanxi, could thus mitigate the 
costly effects of the regulatory shortcomings by 
advancing the approval process. In addition, 
an inefficient supervision regime combined 
with the requirement of approval from the 
authorities before making a major decision 

had the potential to massively drive up costs 
and decrease firm maneuverability within the 
market (Zheng, 2021, pp. 391-395). 

To guarantee a more transparent approval 
process, the FIL demands equal treatment 
of foreign and domestic companies, thereby 
obstructing local companies from gaining 
an unjust advantage. However, exceptions to 
this are made by incorporating the so-called 
“Negative Lists” into the law. The negative 
lists denote which industries are restricted 
or prohibited for foreign companies to enter, 
and the lists thus determine which companies 
need approval from the authorities. If a foreign 
company is operating in an industry prohibited 
or restricted by the negative lists, the company 
may be treated dissimilarly from its Chinese 
counterparts (NPC, 2019, art. 4).

The restriction of the automotive industry 
illustrates the importance of these documents. 
Under the restricted industries, the previous 
document specified for vehicles that the 
shareholding ratio of the Chinese partner must 
not be less than 50% in the manufacturing of 
vehicles (NDRC & MOFCOM, 2017, p. 22). This 
is the exact piece of legislation that prohibited 
the establishment of wholly foreign-owned 
enterprises in the automotive manufacturing 
industry in China. In 2018, however, the phrase 
was changed with the implementation of the 
Negative Lists: “Except for special vehicles and 
new energy vehicles, the proportion of Chinese 
shares in vehicle manufacturing shall not be 
less than 50%” (NDRC & MOFCOM, 2018, p. 
3).1 Furthermore, the Negative List states that 
by 2020, the restriction of foreign ownership 
in the manufacturing of commercial vehicles 
will be lifted, and by 2022, the same will be 
the case for passenger vehicles. The changes 
to the automotive industry in the Negative 
Lists exemplify a trend in the documents: 

1 “除专用车、新能源汽车外，汽车整车制造的中方股比
不低于 50%”.
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since 2017, the general Negative List has been 
reduced from 63 specific points in 2017 to 31 
in 2021 (NDRC & MOFCOM, 2017; 2021). This 
is thus suggestive of gradual relaxation of the 
legal restriction of foreign investments.

In a comparable manner, the FIL attempts 
to provide the legal framework for better 
protection of the intellectual property (IP) 
of foreign firms. The law stipulates that 
“administrative organs and their staff may not 
use administrative means to force the transfer 
of technology” (NPC, 2019, art. 22), which 
safeguards the patented technology of foreign 
companies from forcibly being transferred 
to Chinese companies by the authorities.2 
Furthermore, the law prohibits the departments 
and their personnel from leaking confidential 
trade secrets (art. 23) and additionally 
establishes the premise for criminal sanctions 
on those who expose such trade secrets (art. 
39). The aim is to deter officials from abusing 
their positions for personal gain, for example 
by selling information on the technology 
of a foreign company to a local competitor. 
The IP protection might therefore stimulate 
investments from abroad, as IP concerns have 
long been a major impediment to FDI (Zheng, 
2021, p. 405).

Article 6 in the FIL states that foreign 
companies must not harm national 

2 “行政机关及其工作人员不得利用行政手段强制转让技
术”.

security (NPC, 2019, art. 6). Zheng has 
emphasized that no clear definition of national 
security is given (2021, p. 413). This has the 
potential to undermine the protection of foreign 
firms and opens the FIL up to being used in an 
arbitrary and non-transparent manner, as was 
the case with previous legislation. That being 
said, the FIL does provide legal guarantees 
to foreign firms of equal treatment, better IP 
protection, and a more transparent approval 
process (Zhang, 2022, p. 24). In doing so, the 
law marks a moderate shift in the regulatory 
framework on FDI, thereby sending a message 
of openness to foreign investors which will 
ultimately aid China in achieving its strategic 
development goals. The degree to which this 
will affect foreign investments, however, 
will hinge upon the implementation and 
enforcement of the law, and how arbitrarily the 
national security provisions will be employed 
(Zheng, 2021).

Local Institutional Change: 
The Case of Tesla
As we have seen, the legal institutional 
environment has changed nationally, however, 
this is only part of the story. The study will now 
leave the national level to dive deeper into local 
institutional change.

The Establishment of Giga Shanghai
Since the establishment of Tesla in 2003, the 
company has continued to push the boundaries 
for what is possible for a newly founded car 
company. They have revolutionized a century-
old industry, eclipsing a host of other well-
established companies in terms of market 
capitalization outperforming Ford and 
General Motors combined in less than two 
decades. Since their inception, Tesla has been 
rethinking the dynamics of the entire industry 
by challenging the conventional paradigms 
within all aspects of the enterprise.

The FIL does provide legal 
guarantees to foreign firms 
of equal treatment, better 
IP protection, and a more 
transparent approval 
process “ ”
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In June 2017, Tesla announced that it was 
negotiating with the Shanghai government 
about the possibility of establishing a factory, 
and in October 2017, Tesla revealed that they 
had reached an agreement (Higgins et al., 2017). 
The deal between the Shanghai government 
and Tesla was formalized on July 10, 2018 (Goh, 
2018), and from there things moved quickly. 
In January 2019, Tesla 
broke ground on the 
construction of the 
factory, and by October 
of the same year, Tesla 
was given the green light 
to begin manufacturing 
its first cars outside of 
the United States (BBC 
News, 2019). 

The Perfect Fit
The ambition of China is to become a 
technologically advanced superpower. Part 
of its plan to achieve this goal is to become 
successful in the strategic emerging industries, 
such as the IT industry, biotech, and new energy, 
and in this regard, Tesla can uniquely benefit 
the Chinese circumstances by strengthening 
the latter with their developments in solar 
panels and contribution to advancements in 

high-end equipment manufacturing with its 
own facility in Shanghai and through its local 
suppliers. 

Tesla has a strong image of being an 
innovative company. Besides designing its 
electric vehicles, the company is also involved 
with the production of solar panels, charging 
stations, and autonomous driving technology 

(Saxena & Vibhandik, 
2021, p. 62). These 
technologies form 
a “complete energy 
and transportation 
ecosystem” (Tesla, Inc., 
2021, p. 8), with the solar 
panels harvesting the 
energy needed to power 
its vehicles and their 
battery stations storing 
that energy, while the 

charging stations transfer the energy to their 
vehicles.

In 2014, Tesla CEO, Elon Musk, declared 
that the patents of Tesla would no longer be 
enforced by the company (Musk, 2014). This 
could be beneficial to Chinese automotive 
manufacturers, as they would be able to 
learn from Tesla and even adopt some of 
its technology, without the risk of being 

Tesla's new gigafactory in Shanghai. Photo by Tesla, Inc.

Since their inception, Tesla 
has been rethinking the 
dynamics of the entire 
industry by challenging the 
conventional paradigms 
within all aspects of the 
enterprise“ ”
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prosecuted. Furthermore, the introduction of 
Tesla could also benefit local suppliers. This is 
an important dynamic of the introduction of 
Tesla into the Chinese market. While it seems 
Tesla would harm local companies, the opposite 
might actually be the case, and Tesla could in 
this sense help strengthen the technological 
abilities of local companies. Along the same 
lines, the Minister of Industry and Information 
Technology at the time was quoted as stating: 
“Competition is the best measure and method 
to promote enterprise progress, and it is 
a good thing that Tesla brings competitive 
pressure” (Ding, 2020, para. 14).3 The rationale 
expressed in this quote is that the introduction 
of a successful and innovative company 
might force local companies to become 
innovative themselves. This strategy could be 
said to promote innovation by encouraging 
competition. Furthermore, the Shanghai 
government would also stand to gain from the 
Tesla factory; such a facility naturally needs 
employees and components to manufacture 
the vehicles, all of which would provide the 
municipality with jobs for its citizens and 
contracts for its enterprises.

It could thus be argued that Tesla fits 
perfectly into the strategic goals and ambitions 
of China as the introduction of the American 
car manufacturer could potentially drive 
technological innovation domestically, both 
by heightening the technological capabilities 
of local suppliers as well as forcing Chinese 
companies to be competitive. 

Convenient Timing
Tesla’s entrance into Shanghai was associated 
with the occurrence of several favorable 
developments for the company. In March 2017, 
Tesla announced Tencent as a new investor. 
The Chinese conglomerate bought a 5 percent 
stake in Tesla and was welcomed by Musk as 

3 “竞争是促进企业进步最好的措施和手段，特斯拉带来竞争压
力是好事”.

both an investor and advisor (Murgia et al., 
2017). This move can be interpreted in a few 
different ways. It could be understood as a mere 
capital injection. On the other hand, having 
Tencent owning such a position in Tesla, the 
company has a vested interest in the success of 
Tesla, and it can thus also be interpreted as a 
strategic move by Tesla to earn a strong ally in 
China. Finally, it could be seen as Tesla sending 
a signal to both the national and government 
in China, showing that it is fully committed 
to China and the Chinese market. Regardless 
of the interpretation, only three months after 
the transaction, the negotiations between the 
Shanghai government and Tesla began.

Another event that was extremely 
advantageous to Tesla was the change to the 
Negative Lists. As previously expanded upon, 
Chinese rules required foreign companies in 
the automotive industry to enter into equal 
partnerships with local companies if they 
wanted to engage in vehicle manufacturing 
in China. When talks between Tesla and the 
government in Shanghai began in 2017, Tesla 
would still suffer a standard 25 percent import 
tariff (Higgins et al., 2017). However, less than 
a month before the deal was formalized on July 
10, 2018, the changes to Negative Lists were 
announced on June 28. The new framework 
would permit automotive companies producing 
new energy vehicles to establish wholly foreign-
owned enterprises, thereby avoiding the 
forced joint ventures with Chinese companies. 
At the time, this would only be the case for 
NEV companies like Tesla, and this would 
therefore uniquely benefit them. Furthermore, 
in 2019, just after the inauguration of Tesla’s 
manufacturing facility in Shanghai, a collection 
of four Chinese banks provided Tesla with 
a loan of US$ 1.4 billion in order to finance 
the construction of Giga Shanghai, and even 
offered a low interest rate usually reserved for 
the best clients of the banks.
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The Free Trade Zone of Lingang
Another move which benefited Tesla was the 
expansion of the Free-Trade Zone (FTZ) in 
Shanghai, which was extended to include Tesla’s 
factory. The Shanghai FTZ was established 
in 2013 with the aim of experimenting with 
economic policies to promote Shanghai as 
an economic and technological powerhouse. 
New measures were tested here before being 
expanded to the rest of China, like in the 
Special Economic Zones. The FTZ attempted to 
attract FDI by making the customs process both 
in and out of China easier, providing better IP 
protection, and by easing capital procurement 
and financing (Meng & Zeng, 2019), and today 
some FTZs even offer a favorable tax rate for 
firms located inside the zones. 

The new Tesla factory was not originally 
located within the FTZ, however, that was 
changed before the opening of the facility. 
On July 27, 2019, a few months after the 
beginning of the construction of Giga Shanghai 
and approximately three months before the 
factory would initiate the manufacturing of the 
first made-in-China Teslas, the State Council 
approved an expansion of the Shanghai FTZ. 
The wording of the approval letter from the State 
Council suggests that the idea for the expansion 
came from the Shanghai government, as they 
write that “your request for the addition of a 
new area of the China (Shanghai) Pilot Free 
Trade Zone has been received and read” (State 
Council, 2019, para. 1).4 It seems that it was 
the Shanghai government who wanted the 
expansion of FTZ to include Lingang where the 
new Tesla factory was under construction.

From this account, the Shanghai 
government has adapted the local institutional 
framework to attract more international 
companies to the city. This is, along with the 
other examples from above, suggestive of a 

4 “你们关于增设中国（上海）自由贸易试验区新片区的
请示收悉”.

more comprehensive agreement being made 
between Tesla and the Shanghai government. 
One can speculate that Tesla was promised to be 
a part of this new expansion of the FTZ before it 
was approved by the central authorities.

Implications for Foreign Companies
The original inquiry of this project occurred 
against the backdrop of Tesla’s entrance to 
the Chinese market in an industry previously 
restricted to foreign companies. The question 
now remains: is Tesla an anomaly or the 
embodiment of a changing institutional 
environment surrounding FDI in China? 

This study has shown that the CPC has 
adapted the institutions around FDI to suit 
its strategic aims of becoming an innovative 
superpower within advanced technologies. 
Specifically, the central government has 
attempted to alter the institutional environment 
by changing the regulatory framework for FDI. 
On paper, the Foreign Investment Law has 
provided equal treatment, an easier approval 
process, and better IP protection for foreign 
firms. The FIL has formally adopted the Negative 
List as a mechanism for pre-approving foreign 
companies. At the local level, the Shanghai 
government has altered the Free Trade Zone to 
include Lingang where the new Tesla factory is 
located. 

The Chinese authorities 
are adaptive to changing 
circumstances and very 
accommodating to foreign 
investments – when it suits 
the interests of China“ ”
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These findings are indicative of 
developments towards a less restrictive 
environment for foreign investors in generally, 
not merely for the benefit of Tesla. However, 
the convenient and seemingly coincidental 
assistance that was offered exclusively to 
Tesla, such as the bank loan, the expansion of 
Lingang, the investment of Tencent, and the 
relaxation of the Negative Lists, is suggestive 
of Tesla being one of a kind. Furthermore, it 
also implies that government relations might 
have played a crucial role in Tesla’s entrance 
in China, illustrated by the accommodating 
position of the local government in Shanghai.  

Be that as it may, the gradual relaxation 
of the restricted industries and the additional 
protection that the FIL provides to foreign 

investors is favorable for most companies 
operating in China. Seeing the positive effects 
that the Tesla has had on the domestic EV 
market in China (Cong et al., 2022), one can 
imagine further softening in the attitudes 
towards foreign investments, providing new 
possibilities for FDI, especially in sectors 
strategically important to the CPC. 

These findings highlight the flexibility of 
the authorities and, crucially, the plasticity of 
the political institutions in China. A central 
point is that the notion of China being hostile 
to foreign companies is not always true. This 
study has shown that the Chinese authorities 
are adaptive to changing circumstances and 
very accommodating to foreign investments – 
when it suits the interests of China.
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